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I. Introduction

Pursuant to Section 1.106 of the Commission's Rules, MCI WorldCom, Inc. (MCI

WorldCom) hereby submits its petition for reconsideration of the ADSL Tariff Order,

released October 30, 1998. I

MCI WorldCom does not seek reconsideration of the ADSL Tariff Order's

conclusion that GTE's ADSL service is properly tariffed at the federal level. As MCI

WorldCom has demonstrated throughout this proceeding, ADSL, like any other

transmission technology, clearly has both interstate and intrastate uses, and is thus properly

tariffed at both the federal and state levels?

lIn the Matter of GTE Telephone Operating Cos., GTOC TariffNo. I, GTOC
Transmittal No. 1148, Memorandum Opinion and Order, CC Docket No. 98-79 (released
October 30, 1998) (ADSL Tariff Order).

2MCI WorldCom Comments on Direct Cases, CC Docket Nos. 98-79, 98-103, 98-
161, September 18,1998. OJ;.}
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However, MCI WorldCom respectfully requests that the Commission reconsider its

finding that the use of GTE's ADSL service to connect end users to an Internet Service

Provider (ISP) Point of Presence (POP) in the same state is an interstate use. In particular,

Mel WorldCom requests that the Commission reconsider its conclusion that "the

communications at issue here do not terminate at the ISP's local server, as some

competitive LECs and ISPs contend, but continue to the ultimate destination or

destinations, very often at a distant Internet website accessed by the end users.,,3 This

conclusion is inconsistent with the Commission's statements in the Universal Service

Report to Con~ress4 and other Commission precedent.

II. The ISP POP is the Relevant End Point for Jurisdictional Analysis

In the ADSL Tariff Order, the Commission states that it "has never found that

'telecommunications' ends where 'enhanced' information service begins,"S and then goes

on to reach the opposite conclusion -- that telecommunications continues through the ISP

POP to the distant website.6 Having determined that telecommunications continues through

the ISP POP to the distant website, the Commission then determines that the relevant end

points for jurisdictional analysis are the end user location and the distant Internet site.7

3ADSL Tariff Order at ~19.

4Federal State Joint Board on Universal Service, ~ort to Con~ress, 13 FCC Rcd
11501 (1998) (Universal Service Report to CQn~ress).

5ADSL Tariff Order at ~20.

6Id. at ~19.

7Id. at ~20.
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In other words, the Commission's jurisdictional analysis treats the ISP as if it is a

provider of telecommunications. The Commission's analysis assumes that there is end-to-

end telecommunications between the end user and the distant website, with one portion

provided by GTE and the other portion provided by the ISP. The end user and the distant

website are treated as the end points of the telecommunications, while the ISP POP is

treated as an "intermediate point of switching" that, in the Commission's view, has no

significance for the jurisdictional analysis.

A. Because "Telecommunications" Ends at the ISP POP, the End User and the
ISP POP are Relevant End Points for Jurisdictional Analysis

Because it treats the ISP as if it is a provider of telecommunications, the

Commission's jurisdictional analysis is completely inconsistent with the statutory

definitions of "information service" and "telecommunications," as the Commission has

interpreted those terms in the Universal Service Report to Con~ress and in orders adopted

since the passage of the 1996 Act.8 Throughout the Universal Service Report to Con~ress

and these orders, the Commission has emphasized repeatedly that information service

providers do not provide telecommunications.9

The ADSL Tariff Order assumes that telecommunications continues through the ISP

POP simply because the ISP uses telecommunications. 1O But this assumption is

8See,~, Federal-State Joint Board on Universal Service, Report and Order, 12
FCC Rcd 8776, 9180-81 (1997); Amendment of the Commission's Rules and
Regulations Governing Pole Attachments, Report and Order, 13 FCC Rcd 6777, 6794-95
(1998).

9~,~, Universal Service Report to Con~ress at "41,66.

10ADSL Tariff Order at '20.
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inconsistent with the Commission's conclusion in the Universal Service Report to Con2ress

that information service providers are not transformed into providers of

telecommunications simply because they use telecommunications. I I In fact, the

Commission specifically concluded in the Universal Service Report to Con2ress that "when

an entity [such as an ISP] offers subscribers the capability for generating, acquiring, storing,

transforming, processing, retrieving, utilizing, or making available information via

telecommunications, it does not provide telecommunications. it is usin~

telecommunications.,,12

Because ISPs do not provide telecommunications to their subscribers, there cannot

be end-to-end telecommunications between the end user and the distant website.

Telecommunications must "end" at the ISP POP, even though the ISP may use

telecommunications in "generating, acquiring, storing, transforming, processing, retrieving,

or making available information via telecommunications." Thus, the Commission's

conclusion that the distant website is a relevant end point for the purposes ofjurisdictional

analysis -- a conclusion that assumes the existence of an "end to end ADSL

l1Universal Service Report to Congress at n. 138 ("Under Computer II, and under
our understanding of the 1996 Act, we do not treat an information service provider as
providing a telecommunications service to its subscribers. The service it provides to its
subscribers is not subject to Title II, and is categorized as an information service. The
information service provider, indeed, is itself a user of telecommunications; that is,
telecommunications is an input in the provision of an information service.")

12Id. at ~4l (emphasis added).
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communication"l3 or "end to end Internet access service,,14 between the end user and the

distant website -- is incorrect.

The Commission should reconsider its conclusion, and find instead that the relevant

end points for the purposes ofjurisdictional analysis are the end points of GTE's ADSL

telecommunications service -- the end user and the ISP POP. The location of any websites

accessed as part of the information service provided by the ISP is irrelevant to determining

the jurisdiction of GTE's ADSL service or any other telecommunications service used to

connect end users to ISP POPs.

B. The BellSouth MemonCall Decision Confirms that the ISP POP is a
Relevant End Point for Jurisdictional Analysis

GTE and several other parties have argued that the BellSouth MemOlyCall15

decision supports their position that the distant website is a relevant end point for the

purposes ofjurisdictional analysis. 16 In BellSouth MemoryCall, the Commission rejected

the argument that a call to BellSouth's voice mail platform was actually two calls -- one

call from the calling party to the BellSouth switch serving the voice mail platform and then

a second call from BellSouth's switch to the voice mail platform. 17 Because calls from an

13ADSL Tariff Order at ~20.

14Id. at ~21.

15Petition for Emergency Relief and Declaratory Ruling Filed by BellSouth
Corporation, Memorandum Opinion and Order, 7 FCC Rcd 1619 (1992) (BellSouth
MemoryCall).

16GTE Rebuttal at 5-6.

17BellSouth Memory Call, 7 FCC Rcd at 1621.
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out-of-state caller to the voice mail platform were, according to this analysis,

jurisdictionally interstate, the Commission found that BellSouth's voice mail service was a

"jurisdictionally mixed" enhanced service. 18

GTE has contended in this proceeding that, in BellSouth MemoryCall, "the

Commission rejected the two-call theory despite the fact that two types of services were

involved in the end-to-end communication."19 To the contrary, in BellSouth MemoryCall,

there was only one type of service involved in the end-to-end communication -- a

telecommunications service. The issue addressed in BellSouth MemoryCall was whether

the telecommunications between an out-of-state caller and the voice mail platform was one

call or two separate calls. In this respect, the BellSouth MemoryCall decision is identical to

the other precedents cited by the Commission: it stands for the principle that jurisdiction

over a telecommunications service depends on the end points of the telecommunications

service. BellSouth MemoryCall and the other precedents cited by the Commission do not

provide any support for the Commission's conclusion that a telecommunications service

provider and an information service provider can combine to provide "end-to-end"

communications.

In fact, BellSouth MemoryCalllends considerable support to the conclusion that

telecommunications terminating to an ISP POP within the same state are jurisdictionally

intrastate. In BellSouth MemoryCall, the Commission made clear that, for the purposes of

jurisdictional analysis, the enhanced service provider's "facilities and apparatus" constitute

18Id.

19GTE Rebuttal at 5. See also ADSL Tariff Order at n. 74.
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a relevant end point.20 Thus, in the specific case ofa telecommunications service

connecting ILEC end users to an ISP located within the same state, the relevant end point

for the purposes ofjurisdictional analysis is the location of the ISP's "facilities and

apparatus." Because the "facilities and apparatus" at the ISP POP are typically located

within the same state as the ISP's subscribers, traffic from these subscribers to the ISP POP

is jurisdictionally intrastate.

Moreover, the BellSouth MemoryCall decision makes clear that

telecommunications between an end user and an ISP can be intrastate, even when the ISP is

providing an interstate information service. While the Commission claimed jurisdiction

over the MemoryCall voice mail service, BellSouth MemoryCall acknowledges that calls to

the voice mail platform are intrastate as long as the end user and the voice mail platform are

in the same state.21 Applying this analysis to the Internet case, physically intrastate

telecommunications between an end user and an ISP POP are not transformed into

interstate telecommunications simply because the ISP provides interstate information

services. Just as a call from an in-state caller to the MemoryCall platform is intrastate, a

call from an in-state caller to an ISP POP is also intrastate.22 Therefore, BellSouth

2°BellSouth Memory Call, 7 FCC Rcd at 1621.

21According to BellSouth Memory Call, interstate communication occurs when an
out-of-state caller leaves a message or the voice mail customer calls from out-of-state to
retrieve a message. BellSouth Memory Call at'10.

22There is no suggestion in BellSouth MemQryCall that, if an in-state caller
retrieves a message left by an out-of-state caller, the call to retrieve the message is
interstate.
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Memory-Call supports the principle that the ISP POP is the relevant end point for the

purposes ofjurisdictional analysis.

III. The Commission Should Clarify that xDSL Services are Not Inherently
Interstate Services and are not Inherently Access Services

In the ADSL Order, the Commission states that "[t]he issue whether GTE's ADSL

service offering constitutes an interstate access service involves detennining how Internet

traffic fits within our existing regulatory framework.,,23 This statement is simply incorrect.

The record shows that ADSL services have a wide range of uses that are not

Internet-related.24 Thus, the Commission did not need to "detennine[] how Internet traffic

fits within [the Commission's] regulatory framework" in order to detennine whether GTE's

ADSL service constitutes an interstate access service. Indeed, the Commission did not

have to examine any particular use of GTE's ADSL service. The Commission could have

answered the question designated for investigation -- whether GTE's ADSL service is

properly tariffed at the federal level -- by simply noting that (l) ADSL is a transmission

technology; and (2) that transmission services do not belong inherently to one jurisdiction

23ADSL Tariff Order at ~4.

24 For example, (1) GTE did not dispute MCI WorldCom's observation, made in
its Comments on GTE's Direct Case, that "the ILECs' tarifflanguage does not limit their
ADSL services to Internet-related applications." (2) GTE, in the Description and
Justification portion of Transmittal No. 1148, stated that GTE "will be providing access
to the necessary network functions and equipment, on a nondiscriminatory basis, to
enable an ISP, CLEC, IXC or any other entity to market and provide commercial ADSL
service to their customers." GTOC Transmittal No. 1148, D&J at 2; (3) The Public
Utilities Commission of Ohio stated in its Comments that "[i]t is important for the FCC
to recognize that, although its ADSL service will be used to connect to ISPs, the service
actually has much broader applications."
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or the other.25 Obviously, then, GTE's ADSL service is properly tariffed at both the federal

and state levels.

MCI WorldCom is concerned that the ADSL Tariff Order may leave the impression

that the classification of ADSL services (and other xDSL services) depends solely on

Internet-related uses of these services. Even if the Commission does not reconsider its

finding with regard to the jurisdictional nature ofInternet-related uses of ADSL, the

Commission should clarify that ADSL services (and other xDSL services) are not

inherently Internet-related services, and are not inherently interstate services or inherently

access services. In particular, the Commission should clarify that, while the Commission

chose to focus on one particular use of xDSL -- ISP access -- in this proceeding, xDSL is a

transmission technology with a variety of local, intrastate access, and interstate access uses,

and the classification of an xDSL service will depend on the use to which it is put. The

Commission should make clear that, in the ADSL Tariff Order, it was examining only one

specific use of GTE's ADSL service -- Internet access in situations where more than ten

percent of the Internet traffic is destined for websites in other states or countries.

Further, MCI WorldCom respectfully requests that the Commission reconsider the

ADSL Tariff Order's blanket conclusion that more than ten percent of Internet traffic is

destined for websites in other states or other countries.26 Even if more than ten percent of

25Even the ILECs acknowledge this. In its Direct Case in CC Docket No. 98-103,
Pacific Bell stated that "[l]ike other transmission services and technologies, jurisdiction
over ADSL service does not inherently reside within one jurisdiction or the other. Rather
the interstate or intrastate use ofPacific's ADSL service will dictate jurisdiction." Pacific
Bell Direct Case at 2.

26ADSL Tariff Order at ~26.
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some end users' Internet traffic is destined for websites in other states or countries, the

record in this proceeding does not support a conclusion that this is the case for all end

users. It is entirely possible that less than ten percent of certain end users' Internet traffic

may be destined for websites in other states or countries.

IV. Conclusion

For the reasons stated herein, the Commission should reconsider its conclusion that

"the communications at issue here do not terminate at the ISP's local server, ... but

continue to the ultimate destination or destinations, very often at a distant Internet website

accessed by the end user." The Commission should also clarify that xDSL services are not

inherently interstate access services.

Respectfully submitted,
MCI WORLDCOM, INC.

A--L~
Alan Buzacott
Richard S. Whitt
1801 Pennsylvania Ave., NW
Washington, DC 20006
(202) 887-3204

David N. Porter
1120 Connecticut Avenue, N.W.
Suite 400
Washington, DC 20036
(202) 776-1550

November 30, 1998
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